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STATEMENT 

ZACHARY MORGAN, petitioner, moves for rehearing en 
banc of this Court's order of May 6, 1975 (per Judges Lumbard, 
Hays and Mulligan) affirming the District Court dismissal of 
his complaint under the Civil Rights Act. (42 USC #1983) The 
complaint alleged unconstitutional interference by state pri¬ 
son officials with legal mail sent by Morgan's court assigned 
counsel regarding a then-pending criminal appeal. The dis¬ 
missal followed the submission of affidavits by the state in 










opposition to Morgan's motion to proceed in forma pauperis 
bhe District Court, and not after motion for summary 
judgment or trial. 

The panel's opinion (hereinafter Slip Opinion) is 
annexed as Addendum A. 

THE FACTS UPON WHICH 
RELIEF WAS DENIED 

Morgan's court assigned counsel on his state appeal 
had corresponded with Morgan for a year prior to the incident 
underlying the complaint. The attorney was a Professor of 
Law at St. John's Law School and "was listed as Morgan's 
attorney-of-record and had been on his correspondence list 
for a year". (Slip. Opinion, at 3465) 

Between July 14, 1973 and September 4, 1973, Morgan 
received four letters from his attorney, all of which were 
opened and read outside Morgan's presence. (Slip Opinion at 
3465-66) When Morgan protested to the prison officials that 
his legal mail was not being treated as private, confidential 
mail in accord with New York State Administration Bulletin 
20 (see Slip Opinion 3464, n 1), he received this written 
communication from the correction office in charge: 


Mr. Morgan: No one is abusing your 








right to legal mail, but it is diffi¬ 
cult to assume that these Schools of 
Law are run by competent attorneys. 
Show me proof that this man was admit¬ 
ted to Law Bar Your legal to and from 
him will be treated as private legal 
mail. For your information contents 
of envelope was not censored. 


(Slip. Opinion 2466) 

In his pro-se complaint, Morgan alleged that the 

actions of the correction officers in opening and reading 

his attorney's mail not only had a "chilling effect on 

plaintiff's (Sixth Amendment^ right to the effective 

assistance of counsel ... 'since it was well established 

that an accused does not enjoy effective aid of counsel 

if he is denied the right of private consultation with him": 

* 

but further alleged that the state action violated his 
First and Fourteenth Amendment rights as well. He prayed 
for injunctive relief, and for damages. (Original Record, I) 

THE PANEL'S DECISION 

The panel affirmed dismissal of Morgan's complaint 
on two grounds: 

1) This Court's en banc decision in Sostre 
vs. McGinnis , 4 442 F.2d 178 (2 Cir, 1971 ) 
Cert. den. 404 US 1049, 405 US 978 (1972), 
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"relied on by the district court, express¬ 
ly permits the opening and reading of pri¬ 
soner's mail, even from an attorney, in the 
interest of prison security". (Slip Ooinion 
3471) 

2) Even if Sostre were reconsidered and 
modified or overruled, as Morgan had urged 
on appeal, dismissal was nonetheless proper 
since "there is no indication whatsoever that 
he suffered any damages, and injunctive relief 
seems improper ..." because of the prison 
regulation prohibiting reading of legal corres¬ 
pondence and because the incident occurred 
almost two years ago. (Slip Opinion 3472)* 


*The Panel also noted that Morgan's attorney typed 
"Attorney-at-Law" - - in addition to his name and 
St. John's Law School name and address - - on only 
the second of the four letters which were opened. 
However, Administrative Bulletin No. 20 requires 
a correspondence record to be kept and the State 
conceded at oral argument that Morgan's sworn alle¬ 
gation that a name file of attorneys-of-racord is 
maintained by the prison, was correct, and that 
the attorney's name would appear in that file and 
could easily have been checked, especially since 
all the correspondence clearly showed it was from 
St. John's Law School. 


Additionally, the written reason given by 
the correction officer for opening and reading the 
mail clearly indicates that the officer knew the 
St. John's professor was Morgan's attorney and only 
wanted proof that he was a "competent attorney" who 
was "admitted to Law Bar". Supra, p 3 
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REASONS FOR HEARING THE 
CASE EN BANC 


a ) Sostre v. McGinnis , supra , insofar as it 
permits the opening and reading of a prisoner's mail 
from an attorney in the interest of prison security must 
be reconsidered in light of more recent decisions in the 
Supreme Court and in this and other circuits. 

The panel decision acknowledges that since the Sos- 
_tre decision, at least three other circuits have held 
contrary to Sostre , that prison officials cannot consti¬ 
tutionally monitor attorney/inmate mail as a general prac¬ 
tice. ' (Slip Opinion 3471 n. 7) In every case in this 
Circuit after Sostre where the issue has arisen, reservations 
have been expressed as to its scope and impact.* Moreover, 
the Sostre analysis - - in which the State need only show 
that censorship of such correspondence "not lack support in 
any rational and constitutionally acceptable concept of a 
prison system" - - was specifically disapproved in Procunier 
v._ Martinez, 416 US 396, 406-07 (1974). The three most recent 
Supreme Court cases in which a standard of review for pri¬ 
son mail censorship is articulated all utilize a different 

*3ee Appellant's Brief on appeal herein, annexed 
as Addendum B, at p. 18 - 21. 
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test that employed in Sostre . See Addendum B, pp. 11-If# for 
extensive legal discussion. 

In addition, we believe that the Court in Sostre 
overlooked the real inequity which results from permitting 
prison censorship of legal mail, even though oral communica¬ 
tion between an attorney and his prisoner client are given 
complete constitutional protection against prison monitoring. 
See Addendum B, pp.21-25. The only result of this double 
standard is to accord confidentially to the prisoner who 
can affort to pay an attorney to travel to prison for oral 
consultation, and to deny confidentiality to the indigent 
prisoner who must rely upon the mail as his one avenue of 
access to counsel after conviction. Such a result is dis¬ 
criminatory, illogical and unjustified by any claim that 
monitoring of legal mail is necessary in the interest of 
prison security. 

Although the panel was asked to overrule Sostre 
on all these grounds, en banc consideration is necessary. 

See U.Sc vs. Lewis , 475 F2d 571 (5th Cir, 1973), where 
the Fifth Circuit held that under Rule 35, F.R.A.P., "a 
panel of this Court cannot overrule a prior decision of the 
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court, j 2 n banc consideration being required." This would 
appear to apply with greater force in this case, since 

itself was an en banc decision. See also U.S. ex rel 
Ross v. McMann, 409 F2d 1016 (2 Cir. en banc, 1969) rev'd 
on other grounds sub norm McMann v. Richardson . 397 US 759 
(1970), where en banc considerations was ordered after ar¬ 
gument and prior to decision, as the determination entailed 
overruling of prior panel decisions. 

b) The panel decision has added a third require¬ 
ment to a civil rights action, which unduly restricts the 
courts power to grant 1933 relief, contrary to the intent 
of Congress and to prior, long-established case law. 

The panel has held that Morgan's complaint was proper¬ 
ly dismissed because - - even assuming that the prison offi¬ 
cials wrongfully and unconstitutionally opened the four letters 
in issue - - he failed to allege that he suffered any damage 
from their wrongful acts.* Slip Opinion 3470-71. The panel 
saw nothing in the opened letters "the disclosure of which 
could have prejudiced Morgan's state appeal" assuming that 


unc tive relief was held unnecessary since the 
incidents took place over two years ago. This hold¬ 
ing is in square conflict with the prior decision of 
this court in Pierce v. LaVallee, 293 F2d 233 234 

(2 Cir, 1961) * 
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"the guard had any reason to tell anyone about it" (Slip 
Opinion 3470) Nor was there any allegation that Morgan 
had very much to say to his attorney during the period the 
letters were opened, or that the state interference with 
his legal mail inhibited him from any significant communica¬ 
tion. (Slip Opinion 3470-71)* 

In a Section 1983 action, it is only necessary to 
allege that the defendants, acting under color of law, 
deprived the plaintiff of his constitutional rights. The 
Seventh Circuit has held that where those elements are es¬ 
tablished, a civil rights violation exists; so that a jury 
finding of liability and assessment of "damages in the amount 
$00.00" is entirely proper. Joseph v. Rowlen . 425 F2d 1010 
(7th Cir, 1970) In effect, the jury found that the plaintiff 
experienced a technical violation of his rights, but suffered 


*Perhaps Morgan had little to say to his attorney 
after the first letter was opened because he knew 
that his ability to communicate privately with 
counsel had been destroyed by the actions of the 
prison authorities. But since this complaint 
was dismissed without the taking of any evidence, 
this - - like the panel's opposite conclusion from 
the limited facts - - is speculation. 




no damages". Ibid at 1012. 


Moreover, even when a claim for compensatory dam¬ 
age is not established, it is proper in a Section 1933 action 
under the federal common law of damages to award nominal, exem¬ 
plary or punitive damages, whether or not they have been alleged: 

"As a matter of federal common law it is 
not necessary to allege nominal damages and 
nominal damages are proved by proof of a 
right to which the plaintiff was entitled". 

Basista v. Weir . 340 F2d 74,87 
(3rd Cir, 1965) 

c.f. Wright v. Brush . 115 F2d 265, 267 (10th Cir, 1940), 
"Allegations of damage are essential in a bill of complaint, 
but they do not constitute the cause of action". Tracy v. 

Robbins , 40 F.R.D. 108, 113 (D. So. Car., 1966), where the com¬ 
plaint did not allege what damage was sustained as a result 
of defendants' unconstitutional acts, but was not dismissed as 
■’in a claim for the violation of constitutionally guaranteed 
rights damages are recoverable, £andQ nominal damages may be 
presumed. . ." 

In Preston v. Cowan . 369 F. Supp. 14 (WD, Kan, 1973), 
an award of $25.00 nominal damage was made where prison offi¬ 
cials wrongfully refusal to mail a legal letter, the court 
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stating, ’’no award of compensatory damages is made in light 
of plaintiff's failure to prove any deprivation of liberty 
or money damages arising as a result of the failure to allow 
the letter to be mailed". 

In short, if Sostre is overruled*, then Morgan's 
complaint states a valid cause of action under Section 1983, 
whether or not he is likely after trial to recover damages 
in the amount of $00.00 (Joseph v. Rowlen , supra ), exemplary 
damages even though "it does not appear the wrong effected 
any damages in dollars or cents to the plaintiff" (Basista v. 
Weir , supra , at 88) or the $15,000 dollars amount which Morgan 
claimed as damage in his complaint. Congress certainly did 
not intend that civil rights actions proceed to judgment only 
if the effect of the wrong could be guaged in dollars and 


*Even if Sostre is not overruled, the complaint 
still stated a cause of action as to one mail 
interference, since pages from Morgan's brief 
were missing when it was delivered to him by the 
authorities and since the defendants never claimed 
that the deleted correspondence posed a clear 
and present threat to prison discipline or secur¬ 
ity. 
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cents*, c.f. Hague v. CIO, 307 US 496, 531-32, concurring 
opinion of Mr. Justice Stone. These cases demonstrate that 
the panel's decision engrafting a dollars damage requirement 
on 1933 actions must be reconsidered by the full court. 


*The lines from Othello about comparative value 
seem appropriate here: "who steals my purse steals 
trash... but he who filches from me my good name... 
makes me poor indeed" A price cannot often be put upon 
the right to unfettered access to the court via an 
uncarcerated prisoner's private communication with 
counsel. Yet it is often i_he "immediate jewel" beyond 
price in prisoner cases. As the Seventh Circuit re¬ 
cognized in Adams v. Carlson , 438 F2d 619, 630 (7th 
Cir, 1973) all other rights are illusory without it, 
being entirely dependent for their existence on the 
whim or caprice of the prison warden. 
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CONCLUSION 


For the foregoing reasons, the within petition 
for rehearing en banc should be granted. 


Dated: New York, New York 
May 19th, 1975 


Respectfully submitted 


GRETCHEN WHITE OBERMAN 
Attorney for Petitioner 
277 Broadway 
New York,New York 
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Lujibaijd, Circuit Judge: 


Zachary Morgan, an inmate at New York’s Attica Cor¬ 
rectional Facility, appeals from an order by Chief Judge 
Curtin of the Western District dismissing Morgan’s pro 
sc civil rights suit (42 U.S.C. § 19S3) for injunctive relief 
and $15,000 damages arising out of allegedly unconstitu¬ 
tional interference by Attica officials with mail sent to 
Morgan by his attorney in connection with a pending 
state criminal appeal in the summer of 1973. We affirm. 

This suit involved four items of correspondence which 
Morgan alleged were not handled in accordance with prison 
regulations governing receipt of mail from an attorney. 
Under New York prison regulations, “[t]he envelope 
and contents thereof of outgoing and incoming correspon¬ 
dence [except special correspondence! will be inspected 
to ascertain that there is nothing present therein which 
jeopardizes the safety and security of the facility.” N.Y. 
Dep’t of Correctional Services, Administrative Bull. No. 
20, [[3 (us amended Dec. 14, 1972).’ Inspection of gen- 

1 Under Administrative Bulletin No. 20, *| 3, prison officials arc gen¬ 
erally authorized only to inspect, but not read, an inmate's gencrnl 
correspondence. Deference Buie 3 to Administrative Bulletin No. 20 
provides: 

Authorization is hereby giver, to limit the review of incoming 
and outgoing mail to inspection only rather than to reading of all 
mail. The present rules covering special correspondence are in no 
way [a]fleeted by this revision. 

Authorization is given also for both inspection and reading of 
in*"' and outgoing correspondence, other than special corres- 

) .] of selected inmates to insure the safety and security 

’ity. This latter authorization by memo to the inmate's 
ng the necessity to do this as related to insuring the 
nil security of the facility is to apply to a limited number 
o. ..„ates designated specifically by the Superintendent or his 
designated representative. Such authorizations arc to be reviewed 
periodically. 

However, since general correspondence is opened and inspected out of 
the prisoner's presence, he still has no assurance that such mail might 
not bo read by prison guards. 
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cial correspondence is done in (he Correspondence De¬ 
partment by prison officers. Different procedures apply, 
however, to an inmate’s correspondence to and from at¬ 
torneys and public officials. This “special correspondence” 
is treated as confidential material and is opened and in¬ 
spected for contraband only in the prisoner’s presence, 
so.that the inmate can make sure that it is not read by 
prison officials. Morgan’s complaint charged that prison 
officials violated the latter regulation and in doing so in¬ 
fringed his constitutional right to confidential and uncen¬ 
sored communications with his attorney. 

The fust incident of which Morgan complains occurred 
on July 14, 1973. Morgan alleged that lie received a 
letter from his court-appointed attorney, Professor Frank 
S. Polestino of St. John’s University School of Law in 
Jamaica, New York, and that this letter had been un¬ 
lawfully opened and inspected out of his presence. Both 
the envelope and letter, which are part of the record on 
appeal, bear a stamp which prison officials put on gen¬ 
eral correspondence when they open and inspect it for 
contraband in the Correspondence Department. It should 
be noted, however, that the only indication on the envelope 
that it might have been from an attorney (and thus spe¬ 
cial correspondence) was a printed return address from 
St. John’s Law School. Over that the name “F. S. Pole¬ 
stino was handwritten. Morgan’s address was also hand¬ 
written. Still, Morgan alleged that the officer in the Cor¬ 
respondence Department should have treated it as special 
correspondence, especially as the officer could have checked 
the department tile and found that Polestino was listed 
as Morgan’s attorney-of-record and had been on his 
correspondence list for a year. 

Morgan further alleged that on July 23, 1973, a second 
envelope from Polestino was opened and inspected prior 
to its delivery to Morgan. This one was larger and con- 
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tained tho brief being prepared for Morgan’s appeal. The 
address and return address were typed, and Attorney-at- 
Law was stamped on the front. Despite this clear indica¬ 
tion that the mail was from an attorney, prison officials 
treated the package as general correspondence. Morgan 
claimed that when he received the package th last two 
pages of the appeal brief were missing. 

Morgan complained to Correction Officer Harold Steggs 
that his legal mail was being treatea as general corre¬ 
spondence and charged that someone had intentionally re¬ 
moved the two missing pages from the brief. Steggs, who 
worked in the Correspondence Department, sent Morgan 
the following response the next day: 

Mr. Morgan: No one is abusing your right to legal 
mail, but it is difficult to assume that these Schools of 
Law are run by competent attorneys. Show me proof 
that this man was admitted to Law Bar Your legal 
to and from him will be treated as private legal mail. 
For your information contents of envelope was not 
censored.' 1 

Morgan claims that proof that Polestino was a member 
of the Bar was unnecessary, because Polestino was listed 
in the Correspondence Department file as his attornev-of- 
record. Nevertheless he supplied such proof, for which 
Steggs thanked him. 

The complaint in this action was submitted to the court 
on August 3, 1973. On August 9, 1973, Morgan received 
a third letter from Polestino containing copies of the two 
missing pages from the brief and a note in which Polestino 
said that he was “disturbed to learn Biat a part of the brief 
[he] had sent to [Morgan] was missing.” This letter was 
also allegedly opened and inspected prior to delivery to 

2 This note was submitted by Morgan as one of his exhibits. 
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Morgan, and the envelope and note (which are part of the 
record on appeal) were stamped as general correspon¬ 
dence by prison officials. Like the July 14th envelope, this 
envelope bore no indication that it was from an attoinoj 
other than a printed law-school return address. Again 
Morgan’s address was handwritten, as was Polestino’s 

name. 

Finally, on September 4, 1973, Morgan received another 
short note from Polcstino in an envelope similar to those 
received on July 14th and August 9th. Again it was ap¬ 
parently opened and inspected out of Morgan’s presence 
and stamped as general correspondence by prison officials. 

Morgan’s complaint was accompanied by an application 
to proceed in forma pauperis which the court granted on 
September 18, 1973, also ordering the defendants to show 
cause why Morgan should not be allowed to proceed fur¬ 
ther in forma pauperis. Defendants tiled affidavits from 
Correction Officers Stephen Seely and Steggs, who re¬ 
sponded to charges concerning the July 14tli and 23d in¬ 
cidents—the only two raised by Morgan by that time. 
Seely, who had been on duty July 14th, stated that lie had 
no recollection of opening the letter in question, lie noted 
that inmate’s legal mail is handled in the regulai corn ■•'O 
of business pursuant to Administrative Bulletin Xo. 20, 
and that when mail from attorneys arrives bearing no in¬ 
dication that it is from an attorney, it is opened in the 
Correspondence Department. Steggs stated that Morgan’s 
legal mail was opened before Morgan on July 23, 1973.“ 

In a four-page affidavit dated October 23, 1973, Moigan 
contested the affidavits of Steggs and Seely and stated that 
he had proof that his legal mail had been handled in viola¬ 
tion of prison regulations over an extended period of time. 

3 This seems to conflict with Stegg’s earlier note to Morgan explaining 
why the July 23rd package had been opened out of Morgan s presence. 
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On January 15, 1974, the court ordered him to submit such 
evidence. This he did on January 2Sth, along with a fur¬ 
ther affidavit. His evidence consisted not only of the enve¬ 
lopes from July 14tli and July 23rd, but also the additional 
envelopes from August 9th and September 4th allegedly 
opened and inspected out of his presence. PolesWs let¬ 
ters from July 14th, August 9th, and September 4th were 

also included. 

On June 3, 1974, Judge Curtin tiled a brief opinion dis¬ 
missing this action. He noted first that it was possible 
that prison officials had opened the envelopes inadver¬ 
tently not realizing they were legal mail, but he found that 
whether or not respondents’ conduct in opening the letters 
was inadvertent, it was constitutionally permissible under 
this circuit’s en banc decision in Sostre v. McGinnis, 442 
F.2d 178 (2d Cir. 1971), cert, denied, 404 U.S. 1049, 40o 
U.S 978 (1972). In Sostre, after holding that a prison 
warden had improperly refused to mail Sostre’s complaint 
to a postal inspector and had improperly deleted material 
from a letter to Sostre’s attorney as being irrelevant to 
Sostre’s criminal appeal, this court stated: 

We leave a more precise delineation of the bound¬ 
aries of this protection [against censorship] for future 
cases. We need only add that when we say there may 
be cases which will present special circumstances that 
would justify deleting material from, withholding, or 
refusing to mail communications with courts, attor¬ 
neys, and public officials, ive necessarily rule that 
prison officials may open and read all outgoing and 
incoming correspondence to and from prisoners,. 

Id. at 201 (latter emphasis added). 

In considering Morgan’s appeal, it should be noted that 
the dismissal below was based upon evidence set forth m 
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affidavits submitted by Morgan, as well as exhibits attached 
thereto, and also on affidavits submitted by defendant 
prison officials. The decision is thus essentially a grant 
ot summary judgment for defendants, with the issue on 
appeal being whether the complaint, affidavits and exhibits 
raise material issues of fact requiring a trial. See United 
suites ex ret. Ilaymes v. Movtauye, 505 F.2d 077, 079 (2d 
Cir. 1074). In determining whether Morgan’s affidavits 
and exhibits support a cause of action, the court must be 
sensitive to the fact that Morgan was proceeding pro sc 
below, just as it would be were it considering a decision 
dismissing Ins pro sc complaint prior to the submission of 
any evidence, see Haines v. Kcrncr, 404 U.S. 510 (1972) 
However the affidavits and exhibits, even liberally con¬ 
strued m Morgan’s behalf, make it clear that Morgan’s 
suit was properly dismissed. 

*Wi"g lirs . t »" primary elni,. . ,„. iso „ 

oil,cals unconstitutionally opened a,„l inspected mail from 

Uk i ', Uon " ,y “" l 01 ll,s 1‘mwiice, wo 11 ml that Morgan's 
complaint, affidavits, and exhibits allege oalv a single 
instance (the July 23d package) where legal mail, clearly 
marked as being from an attorney,* was opened out of la's 
presence. From that single incident there is no indication 
at Morgan suffered any damage. Even assuming that 
the last two pages of the brief from Polestiao contained 


CWI .a, appoints by this rourt („ M „„„, appo.l 

US - “ <“«>. <ta Supreme Cur, 1„M 

rea.,: “L2S - 

.. *• c- *** 

■ tc require any surJi comaumicatlona to t, c spceiUrally mark.., 

; Z,".7Z " •"“T' ' vi "‘ —“> S .,« 

“ Uu.) mo to receive special treatment." 

Polesthio's letter of July 23.1 clearly indicated that it was from 
attorney, as it was stamped "Attorn oy-nt-L'uv ” Ynt p 1 Ip ' . 

to mark his other letters in a similar fashion. oes.ro ailed 
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in that package were missing as a result of its being 
opened out of Morgan’s presence, Morgan notilied Poles- 
tino by letter dated July 24, 1973, that the two pages were 
missing, and Polestino sent copies thereof with a note on 
August 7th. Following receipt of this letter on August 
9tli, Morgan made no attempt to contact his attorney and 
suggest any changes in the brief or add points he wanted 
to be made in a supplemental brief or at oral argument. 
Indeed, Polestino wrote Morgan at the end of August, 
stating that he had not heard from Morgan since late July 
and reminding him that oral argument of Morgan’s crim¬ 
inal appeal was due in several weeks. 

Even considering the letters received on July 14th, 
August 9th, and September 4tli, which were not clearly 
marked as being from an attorney, there is still no indi¬ 
cation that Morgan suffered any damage whatsoever. The 
notes from Polestino are in the record on appeal and there 
is nothing contained therein the disclosure of which could 
have prejudiced Morgan’s state appeal in any way, even 
assuming that the mail was read when it was inspected 0 
and that the guard had any reason to tell anyone about it. 
The only possible claim of damages is with respect to the 
July 14th letter in which Polestino listed the arguments 
he planned to include in Morgan’s appellate brief, which 
was due within two weeks, but even here the state would 
already have a general idea of the claims Morgan would 
raise on appeal. Moreover, Morgan appears to have made 
no complaint at the time about the alleged mishandling 
of that letter. 

Of course, the opening of legal mail out of a prisoner’s 
presence may cause some prejudice by inhibiting the pris¬ 
oner and his attorney from discussing in such correspon¬ 
dence matters which they would wish to remain confiden- 

6 Sec footnote 1 supra. 


3470 






tial, and tills might affect the lawyer’s ability to represent 
his client most effectively. Howcv er, there is no indica¬ 
tion that the events complained of affected in any way 
correspondence between Polestino and Morgan concern¬ 
ing Morgan’s crimiral appeal or any other matter. Indeed 
it seems that Morgan had little, if anything, to say to 
Polestino during the time period in question, as indicated 
by the letter from Polestino to Morgan received Septem¬ 
ber 4th, in which Polestino noted that he had not heard 
at all from Morgan since late July, when Morgan had 
written that two pages of the brief were missing. More¬ 
over, other than the July 23rd package, there is no indica¬ 
tion that mail to Morgan from an attorney, clearly marked 
as such, was opened out of his presence and in violation 
of prison regulations which protect the confidentiality of 
inmate/attorney correspondence. It should be noted that 
Morgan submitted an affidavit to the district court as late 
as January 28, 1974, and the district court had the matter 
sub judice until June 10th 1974, yet Morgan points to no 
other instance where legal mail, clearly marked as being 
from an attorney, was opened. 

In these circumstances, we find that the district court 
properly dismissed Morgan’s claim with respect to de¬ 
fendant’s allegedly unconstitutional inspection of Morgan’s 
legal mail out of his presence. Sostrc v. McGinnis, suprn, 
relied upon by the district court, expressly permits the 
opening and reading of prisoner’s mail, even from an at¬ 
torney, in the interest of prison security. Moreover, even 
if this court were to undertake the reexamination of 
Sostre urged by Morgan’s counsel on appeal and possibly 
modify Sostrc to recognize a right to confidential com¬ 
munications in the circumstances of this case, 7 Morgan’s 

7 Since Sostre was decided at least three other circuits have held, con¬ 
trary to Sostre, that prison officials cannot constitutionally monitor at- 
torncy/inmatc mail as a "encral practice. See Smith v. Robbins, 454 
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complaint would still have been properly dismissed. There 
is no indication whatsoever that he suffered any damages, 
and injunctive relief seems improper where prison regula¬ 
tions protect the confidentiality of attomey/inmatc mail 
and where Morgan alleges only a single instance, now al¬ 
most two years old, where legal mail, clearly marked as 
such, was opened and inspected out of his presence. 

Morgan makes the additional claim that the case should 
he reversed and remanded for a trial on the issue of 
whether prison officials unlawfully censored the last two 
pages of the appellate brief prepared by Polcstino and 
received at the prison on July 23d in an envelope clearly 
marked Attorney-at-Law. It is quite possible that Poles- 
tino inadvertently failed to include the last two pages of 
the brief or that they became detached and were mislaid 
during the handling of the brief prior to mailing or at 
the prison. Put even assuming that prison officials were 


F.2J 696 (1st Cir. 1972); Adams v. Carlson, 488 F.2d 619, 631 (7th 
Cir 1973); Bach v. Illinois, 5^4 F.2d 1100 (7th Cir. 19.4), c on 
ncll v. Wolff, 483 F.2d 1059, 1006-67 (8th Cir. 1973), aff’d in part, 
rev’d in part, sub nom. Wolff v. McDonnell, 418 U.S. 539 (1974). 

The Supreme Court, which dealt with two prisonerW cases last 
term, see Frocunicr v. Martinez, 416 U.S. 396 (1974); Wolff V. McDon- 
ncll, supra, has not decided the question of the extent to which prison 
officials may constitutionally open and read mail between an inmato 
and his attorney. See Justice Powell’s majority opinion ir. Wolff v. 
McDonnell, 418 U.S. at 574-77. But see Procurer v. Mart me.. 416 
U S at 422, 425 (Marshall, J., concurring, joined by Brennan & Doug^ 
las JJ.) (finding no sufficient justification for a blanket policy of 
reading all prison mail); Wolff v. McDonnell, 418 U.S. 539, 601 (Doug- 
las, J. concurring in part) (same) ; id. at 580 (Marshall J concurring 
in part) (same). Sec generally 86 Harv. L. Rev. 1607, 10!5-24 (i973y 
In Wolff v. McDonnell, supra, the Court upheld the constitutionality 
of regulations, very much like New York’s, providing that legal mail 
would not be read by prison officials, and only opened and inspected 
for contraband in the prisoner’s presence. The Court found that the 
state "by acceding to a rule whereby the inmate is present when mai 
from’ attorneys is inspected [without being road], has done all and 
perhaps even more, than the constitution requires." 418 U.S. at o77. 
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responsible, 8 wo believe that the claim was properly dis¬ 
missed, as this was the sole instance complained of where 
a portion of a letter was missing and, as indicated above, 
there is no indication that Morgan suffered any damage 
as a result of not receiving these papers on July 23rd. 
Standing alone, the loss of these papers seems inadvertent 
and hardly the basis for a successful constitutional assault. 

Affirmed. 


8 It should be noted that Administrative Bulletin No. 20 (ns amended) 
prohibits censorship of inmate/attorney correspondence, as it prohibits 
even the rending of such correspondence by prison officials. In the 
few situations where censorship of general correspondence is permitted, 
the regulations provide that the letter is to be returned to the sender 
with the reason for its rejection. If the sender is not known, the letter 
will bo placed in the inmate's file. (Sec paragraph 12 of Adm. Bull. 
No. 20, as amended.) 
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